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Continental 

R E S O U R C E S 

June 12, 2019 

VIA Certified Mail, Return Receipt Requested, 
And Electronic Mail  (DGlatt(a),ND.gov; Maiolson(&,,nd.gov) 

Mr. L. David Glatt, Director Ms. Margaret Olson 
Department of Environmental Quality Office of Attorney General 
Gold Seal Center 500 North 9th Street 
918 E. Divide Avenue Bismarck, ND 58501-4509 
Bismarck, ND 58501-1947 

Re: CLR v. ND DEQ, Supreme Court No. 20190087 (Case No. 08-2018-CV-02160) 
Enrolled House Bill 1024 - Anticipated Rulemaking by DEQ 
Petition for Rulemaking (under N.D. C. C. ff 23-01-04.1(3) and 28-32-16 

Dear Director Glatt: 

I write on behalf of Continental Resources, Inc. ("Continental") to address several related 
matters. 

First and foremost, please know Continental continues to seek a strong, cooperative 
relationship with you and your Department. Although we have ongoing litigation between us, we 
believe our respective positions in that litigation arise from a simple disagreement over how to 
best achieve a common goal: clear, objective and enforceable environmental regulations that 
support the principles of cooperative federalism and state primacy. The recent enactment of House 
Bill 1024, the appropriations bill for the Department of Environmental Quality ("DEQ"), presents 
an opportunity for us to put aside our temporary disagreement and achieve this common goal. We 
would like to work with you to take advantage of this opportunity. 

The opportunity starts with the need for rulemaking as a result of House Bill 1024. HB 
1024 expressly contemplates DEQ will assume primacy over the Quad O and Quad Oa federal air 
pollution programs. We understand you have acknowledged DEQ's obligation to engage in a 
rulemaking to implement this statutory change. However, we also heard from several of our 
industry peers that you commented publicly your Department intends to defer its rulemaking while 
litigation with Continental remains pending. There is no legal reason the litigation pending 
between us should justify the deferral of this necessary rulemaking. To the contrary, DEQ must 
adopt and implement the statutory change within nine months of the effective date of the statutory 
change. See N.D.C.C. § 28-32-07. Accordingly, time is of the essence. Continental supports the 
anticipated rulemaking to adopt Quad O and Quad Oa to fulfill the legislature's directive and 
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encourages the Department to begin the rulemaking process to timely effectuate the statutory 
change. We also encourage the Department to use the rulemaking as an opportunity to reconsider 
and amend the language of § 33-15-07-02(1). 

Respectfully, we believe the Department's 2016 re-interpretation of N.D. Admin. Code § 
33-15-07-02(1) and its decision to use another "global consent decree" as a means of regulating 
emissions control efforts hurt the long-term interests of the State of North Dakota. That is why we 
filed our lawsuit. We also believe the State's interests are harmed by the Department's position in 
the pending litigation — that a state court cannot review a state agency's interpretation of a state 
regulation authorized by state statute because the federal Environmental Protection Agency is 
indispensable to such an action. The long-term interests of the State are served by maintaining 
primacy over environmental regulation, not ceding it to the federal government. On this point, the 
Governor, the Legislature, and even EPA clearly agree. EPA's General Counsel cautioned in a 
recent letter to Continental that "Requiring EPA to be joined in this action, and every action 
involving the legal interpretation of a state regulation, would not only be unnecessary, but would 
threaten to undermine the balance of power inherent in the cooperative federalism regime." 

EPA's position is consistent with our understanding of the Governor's and Legislature's position 
that DEQ ought to accept and maintain primacy over environmental regulations. Arguing the EPA 
must be joined as an indispensable party for the judicial interpretation of a state environmental 
regulation stands in stark contrast to this directive. We are attaching the letter EPA General 
Counsel Matt Leopold. The letter describes in further detail EPA's principled disagreement with 
the position your Department has taken in seeking to claim EPA is an indispensable party and that 
our pending litigation is a challenge to North Dakota's SIP. 

Further, Continental believes the Department's position will negatively impact its future 
ability to enforce § 33-15-07-02(1) and other SIP-approved regulations, because it would need to 
join EPA as an "indispensable party" in order to overcome any operator's defense based on the 
agency's misinterpretation of its regulations. Continental appealed the district court's decision 
because we strongly believe the state's environmental regulations should be clear, objective and 
enforceable. The Department's positions fail to achieve these criteria. 

In 2016, the Department departed from its historical interpretation of § 33-15-07-02(1) and 
began to require that 100% of all organic compounds must be directed to, and reach, operating 
flares or combustors. This created an impossible leakless technology requirement. The 
Department confirmed in its briefing and during oral argument that it now interprets the rule to 
require zero fugitive emissions from compounds being transported to an operating flare or 
combustor. But compliance with a rule requiring zero leaks from fugitive emissions components 
before combustion through the flare is impossible to achieve with current technology — a fact 
already recognized by the Department.' 

'See North Dakota Department of Health Response to Public Comments Regarding Issuance of an Air Pollution 
Control Permit To Construct for the Meridian Energy Group, Inc. —Davis Refinery at pp. 3 7-3 8 ("We also 
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Not only does the Department's current rule, as interpreted, set an impossible standard to 
meet, it is also far more stringent than corresponding federal regulations addressing emissions 
control. Federal counterparts focus on the operation of a routine maintenance, leak detection, and 
repair program, with objective repair timelines. The mere existence of a fugitive emission does 
not automatically mean that emissions control equipment is not functioning properly and does not 
constitute a violation unless the operator is not complying with maintenance, leak detection and 
repair rules, or the leak is so significant as to violate NAAQS. As such, the Department's zero-
emission rule (as now interpreted) violates N.D.C.C. § 23.1-01-04, which prohibits the Department 
from adopting any rule that is more stringent than corresponding federal regulations promulgated 
under the Federal Clean Air Act. But with global consent decrees expiring and the rulemaking 
necessitated by HB 1024, the time is ripe for the Department to seize an opportunity. 

By engaging in a rulemaking to amend § 33-15-07-02(1), the Department has an 
opportunity to realign the rule with Quad O and Quad Oa (and the remainder of the state's 
regulatory framework), and re-establish clear, transparent, and enforceable restrictions on organic 
compounds emissions. For these reasons, we are petitioning your Department, pursuant to 
N.D.C.C. § 23-01-04.1(3) and § 28-32-16, to reconsider and amend § 33-15-07-02(1). In 
conjunction with the necessary rulemaking to assume primacy over Quad O and Quad Oa, we 
propose the following reasonable re-formulation of the rule: 

No person may cause or permit the emission of organic compounds gases and 
vapors, except from an emergency vapor blowdown system or emergency relief 
system, unless these gases and vapors are "fugitive emissions" as defined in section 
1(14), and emissions control equipment 5 , 
,,,.r+,,,' AovL-,,  Q. approved by the department is installed and operated in 
accordance with sections [the Department's implementing regulations for Quad O 
and Quad Oa]. Provided the requirements of these sections are met, then fugitive 
emissions from such equipment shall be exclusively regulated under section 17 
("Restriction of Fugitive Emissions"). Minor sources, as determined by the 
department and not subject to New Source Performance Standards (NSPS), may be 
granted exemptions to this subsection. 

This amendment would re-establish clear, transparent, and enforceable restrictions on organic 
compounds emissions. This amendment would also significantly reduce the basis of the dispute 
between DEQ and Continental, and help lead us to an effective and mutually agreeable resolution 
of the pending litigation. 

considered an equipment standard requiring installation of `leakless' equipment. `Leakless' equipment... is less 
likely to leak than standard equipment, but leaks may still develop.... We could not identify any new `leakless' 
technologies that could be applied in all applications. Therefore, requiring "leakless" equipment is not technically 
feasible, and this option was not considered to be [suitable]."). 
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We note it was the Department that first suggested Continental petition for a rulemaking. 
In the Department's Motion to Dismiss, it argued Continental "could petition the Department for 
reconsideration or amendment of N.D. Admin. Code § 33-15-07-02(1)...." See Brief in Support 
of Motion to Dismiss at p. 18. Having suggested this would provide an adequate remedy for 
Continental's grievance arising from the Department's zero-emissions interpretation of the 
regulation, we believe it incumbent on the Department to now give good faith consideration to the 
request and commit to a rulemaking that brings the regulation back in line with North Dakota's 
regulatory framework and corresponding federal regulations. 

Finally, we have confirmed with EPA that a minor rule change such as the one we have 
proposed will not require an official revision to the SIP through the Federal Register, just as 
adoption of the NSPS rules under Quad O and Quad Oa also do not require changes in the SIP. 

To comply with the nine-month time frame in both N.D.C.C. § 28-32-07 and §23.1-01-
04.1(3), we encourage the Department to move quickly toward a rulemaking. If there is any reason 
the Department is not able to commence and complete its rulemaking obligations in a timely 
manner, please let us know how we might be able to assist. We are committed to supporting your 
efforts in any way we can. 

Respectfully, 

a ~ 
Brooks A. Richardson 
Vice President and Deputy General Counsel 
Continental Resources, Inc. 

Attachment 

cc: Eric S. Eissenstat, SVP and General Counsel 
Blu Hulsey, SVP — Government Affairs 
Brad Aman, VP — Production and Completions 
Chris Nichols, VP — Northern Region Production 
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