
Inert Waste Variances 



• North Dakota Administrative Code: 

– 33-20-01.1-14. Variances. 

• Whereupon written application the department finds 
that by reason of exceptional circumstances strict 
conformity with any provisions of this article would 
cause undue hardship or would be unreasonable, 
impractical, or not feasible under the circumstances, 
the department may permit a variance from this article 
upon such conditions and within such time limitations 
as it may prescribe.  

Waste Variance Rule 



Waste Variance Types 

Waste Variance Types: 
 

•   Emergency Waste Disposal Variance Notification: Dead  
or Diseased Livestock (Guideline 14) 
•   Emergency Waste Disposal Variance Notification 
•   Department of Transportation Projects Inert Waste 
Disposal Variance Application 

•   Stockpile Variances 

•    Land Treatment Variances 
•    Waste Disposal Variance Application 
•    Inert Waste Disposal Variance Application 
•    Other Miscellaneous  or Operational Variances 



• North Dakota Administrative Code: 

– 33-20-01.1-14. Variances. 

• Whereupon written application the department finds 
that by reason of exceptional circumstances strict 
conformity with any provisions of this article would 
cause undue hardship or would be unreasonable, 
impractical, or not feasible under the circumstances, 
the department may permit a variance from this article 
upon such conditions and within such time limitations 
as it may prescribe.  

Waste Variance Rule 



Exceptional Circumstances 

• Determination may involve 
a combination of factors 

• Generally intended for 
remotely-located 
individuals with no access 
to a nearby landfill which 
can handle the amount of 
waste to be disposed 

• Even if an exceptional 
circumstance is valid, the 
variance may not be 
approved for other reasons 
such as deficiencies, 
unsuitable location, etc. 

 

• Commonly listed 
reasons/justification for 
variance: 
– Too expensive to haul to 

landfill 

– Too far to haul to landfill 

– Too much waste to haul to 
local landfill 

• Distance and volume to a 
landfill may be considered, 
but cost alone is not a valid 
reason for a variance! 
  



• “…strict conformity with any provisions of this 
article…” 

• Strict conformity- application process for a landfill, 
operation and closure as required by the Solid Waste 
Management Rules 

 

Strict Conformity  



• Can give flexibility where options may be too 
expensive, impractical or not feasible 

• Can provide a local solution 

• Can reduce transportation and some environmental 
impact 

• Can provide important flexibility in emergencies (ex. 
disease, catastrophic events, etc. – local 
management through a well-executed variance can 
help control spread of disease) 

 

Variances   



Variance ≠ Easy Disposal 

• A variance may initially appear to save money and be an 
easy alterative to landfill disposal, but it’s not! 
– One-time use 

– 90 day limit 

– Out-of-state waste rarely justifiable 

– No substitute for local responsibility, planning and enforcement 

– Separation of prohibited items from disposal 

– Limited future use of closed area 

– Notice of Disposal submittal to Register of Deeds 

– Additional time and labor 

– Project delay while application is reviewed 

– Application denial could further delay the project 

 



Variance ≠ No Rules 

• A variance from strict conformity does not mean no 
conformity at all! 
– A variance does not excuse activities or operations that 

violate the Solid Waste Management Rules 

– Other applicable rules under the North Dakota 
Department of Health and other agencies still apply 

– Does not substitute for effective intermediate and long 
range planning 

– Additional forms may be needed:  
• Application for Open Burn Variance 

• Notification of Demolition and Renovation 



Variance Alternatives 

• It may be more 
practical to recycle or 
reuse a portion of the 
inert waste 

 

– Crush 
concrete/asphalt 

– Chip wood 

– Etc. 



Do I Need an Inert Waste Variance? 

• North Dakota Century Code 23-29-14. 
Exemption: 
– “The provisions of this chapter, and the rules, 

regulations, or orders authorized herein, do not 
prevent any natural person who resides on 
unplatted land in unincorporated areas of this 
state from disposing of that person’s normal 
household wastes on that person’s property, so 
long as no health hazard or nuisance is created 
thereby.” 



Do I Need an Inert Waste Variance? 

• Demolished building being buried on another 
property?    Yes! 

• Commercial building being buried on the 
same property?  Yes! 

• Fire-damaged building on a platted and/or 
incorporated property?   Yes! 

• Other situations may apply or require a 
different variance form. Contact the 
Department for questions and more 
information. 



Where Do I Find the Variance? 

Division of 
WM page, go 
to Publications 
on left side 



Where Do I Find the Variance? 

Scroll down until you 
see Landfills-Inert 
under the Solid Waste 
Program 



Guideline 22 – Inert Waste 
Disposal Variance 

Useful information to 
read and consider 
before applying for 

an inert waste 
disposal variance 



The Application 

First Page: 

• 1 - Waste Description 

• 2 - Reason or 
Justification for 
Variance 

• 3 - Proposed Inert 
Waste Disposal Location 

• 4 - Contractor For 
Waste Disposal 

• 5 - Maps 



The Application 

Second Page: 

• 6 – Disposal Site and 
Soil Characteristics 

• 7 – Disposal Site Design 

• 8 – Supplemental 
Application Forms 

• 9 – Local Zoning 
Approval 

• 10 – Signatures  



The Application 

-Review Guideline 22 first 
-Reference applicable rules in application if possible 
-Submit a completed application 
-A written Waste Disposal Variance Approval MUST be received from the Department 
BEFORE disposal may begin 
 



1 – Waste Description 

-Waste Source – Is it a residential/commercial building, shed, etc.? 
-Waste Type – Must be inert. Examples include concrete, wood, etc. 
-Waste Volume – Approximate amount of waste to be disposed of. 
-General Geographic Location – Location the generated waste will be 
coming from. 
-Responsible Party – Who is the current generator/owner of the 
waste? 



What are potential issues? 



2 – Reason or Justification 

- First Ask:  
-Are there any alternatives for reuse or recycling? 
-Is the variance (if approved)worth the associated challenges and 
risks?   

- Remember, a variance from strict conformity does not equal no              
conformity at all! 
-What qualifies this situation/project to be an exceptional 
circumstance? 
-The more information the better 



3 – Proposed Disposal Location 

- Land Use Consideration: 
- Is the current use of the proposed location involve disturbance, 
heavy use, or is a sensitive area? 
-What are the impacts to land surrounding the proposed area? 
-Is there a proper location nearby to temporarily stockpile soils for 
cover, and what are the impacts to the surrounding area? 



3 – Proposed Disposal Location 

Is the limitation on 
future land use 
acceptable to the 
property owner? 



4 – Contractor for Disposal 

- Contractor Considerations: 
-Does the contractor have a waste hauler permit (WH-____)? 

-Check with contractor or the Department 
- Does the contractor have access to equipment to perform the 
necessary requirements for site design and cover? 
- Is the contractor familiar with the requirements of waste 
separation, prohibited wastes for disposal, and any additional 
rules and applicable forms/applications for the project? 



5 – Maps 

-Included maps must be 
legible  
- Include an outline on the 
map of the disposal area 
(can be outlined by hand)  
-Additional maps that 
pertain to the project or 
disposal location may be 
included 



5 – Maps 

-A Soil Survey Map can be accessed online or through your 
local Natural Resources Conservation Service (NRCS) office.  

-Published – Most common, includes information on soil types 
-Unpublished – Use if no published soil survey is available. Usually 
produces poor-quality photocopies. 

-A Consolidated Farm Services Agency (CFSA) Map may be 
used if soil survey data is unavailable. 
-A Topographic Map should be included with the disposal 
area outlined  



Soil Survey Map 

Go to : 
http://websoilsurvey.sc
.egov.usda.gov/App/Ho

mePage.htm and hit 
the green button! 

Other helpful 
information regarding 

interpretation, tips and 
shortcuts are located 

on this page. 



Soil Survey Map 



Soil Survey Map 

Use the Area of Interest 
(AOI) Button to select 
the area for the survey 



Soil Survey Map 



Soil Survey Map 



Soil Survey Map 

Submit this to the 
Department with 
your application 



Topographic Map 

-Multiple free versions available 
-North Dakota State Water Commission 

Mapservice : http://mapservice.swc.state.nd.us/ 
-North Dakota GIS Hub (middle button hub 

explorer): https://www.nd.gov/itd/statewide-
alliances/gis 

- Option on Web Soil Survey (but difficult to view 
with soil information) 

http://mapservice.swc.state.nd.us/
https://www.nd.gov/itd/statewide-alliances/gis
https://www.nd.gov/itd/statewide-alliances/gis
https://www.nd.gov/itd/statewide-alliances/gis


Topographic Map 



Topographic Map 



Topographic Map 

-A topographic option is also available on Web Soil Survey but is more difficult to view 



6 – Disposal Site Characteristics 

- Most of this information can be found in the 
Web Soil Survey 
-Information is used to help determine 
suitability of the site for disposal and 
successful reclamation of the site 



6 – Disposal Site Characteristics 

 

-Maps usually come 
with a scale on the 
website or small 
measuring tool that 
can be used to 
determine distance to 
a surface water 
feature 
 
-Other 
sources/methods may 
provide more 
accurate information 
 



7 – Disposal Site Design 

- Site Plan View – Design showing the trench, soil stockpiles, nearby 
structures and features 
-Cross Sections – Design showing the depth, length, width and cap 
planned for the disposal area 
-Waste Placement – where the waste will be located within the 
trench 

-Must maintain at least two feet between waste and original 
ground elevation before stripping of topsoil 

-Final Cover Design- displays the final cover over the disposal area 
-Must receive at least two and one-half feet of soil cover 



7 – Disposal Site Design 

-Final Vegetation – What native grass will be planted or other 
vegetation as approved 
-Including diagrams and a summary of the disposal site design is 
preferred 
-Don’t forget stormwater controls! 
-A permit for stormwater discharge may be required by the Division 
of Water Quality if the disposal area exceeds one acre 
-Be sure to mention operations such as topsoil stripping, open 
burning preparation (if applicable), debris compaction 



8 – Supplemental Application Forms 

 
-Application for Open Burn 
Variance 

-http://www.ndhealth.gov/aq/
openburning.aspx 
-Intention to open burn must 
be mentioned in application 
and include a copy of the form 
submitted to the Division of 
Air Quality 
 

http://www.ndhealth.gov/aq/openburning.aspx
http://www.ndhealth.gov/aq/openburning.aspx


8 – Supplemental Application Forms 

-Notification of Demolition and 
Renovation 

-http://www.ndhealth.gov/AQ/
IAQ/ASB/ 
-Required unless 
demolition/renovation involves 
single family homes (not part of 
a larger project) or apartment 
building having no more than 
four units 
 
 

http://www.ndhealth.gov/AQ/IAQ/ASB/
http://www.ndhealth.gov/AQ/IAQ/ASB/


9 – Local Zoning Approval 



10 – Signatures 

Important to have all signatures before submittal! 



Responsibilities 

-WASTE GENERATOR:  
-Variance applications should be submitted by the waste generator 

-Should provide explanation for the variance, amount of waste, 
etc. 
-It is the generator’s responsibility to ensure a project is 
completed in accordance with state rules 

-CONTRACTOR: 
- Variance request from contractor for under-bidding a contractor 
who would manage waste in conformance with the rules at 
permitted facilities or recycling facilities does not constitute an 
“exceptional circumstance” 

-PROPERTY OWNER: 
-Must ensure a notice is placed on the deed to the property 
-Must ensure the site will not be disturbed or mis-managed 
-Must ensure the site will be properly managed in perpetuity 



Review Process 

-The application will be reviewed after submittal to the Department 
-Be as detailed and complete as you can in your application 

-Helps reduce review time 
-Reduces additional information the Department may request 
-Call the Department if you have questions 

-Don’t wait until the last minute to submit the application! 
 



Approval/Denial 

-IMPORTANT!!! AN APPROVAL LETTER FROM THE DEPARTMENT 
MUST BE RECEIVED  BEFORE DISPOSAL MAY BEGIN!!! 

- Failure to do so could result in contamination of the 
environment, violation of Department rules, penalties and 
enforcement action. 

-Except in emergencies, variances are only approved in writing 
-You will also receive a letter from the Department if a variance is 
denied and the reason for denial 
- Most common reason for denial is site location issues, so to save 
time, be sure to review the characteristics for the site location prior to 
application submittal 
-ALSO REMEMBER A NOTIFICATION OF INERT WASTE DISPOSAL MUST 
BE FILED WITH THE COUNTY REGISTER OF DEEDS AND A CERTIFIED 
COPY PROVIDED TO THE DEPARTMENT! 
 



Questions? 


